DAVID K. YOUNG CONSULTING DKY, LLC IS NOW THE LARGEST TPA IN THE
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DKY ACQUIRES PADGETT STRATEMANN & CO. RETIREMENT PLANS SERVICES GROUP

David k. Young Consuit-
ing, LLC (DKY), acquired
Padgett, Stratemann &
Co. Retirement Plan Solu-
tions Group (RPSG) on
March 24, 2009. With the
acquisition of RPSG, both
C. Bryanna McCrea, QKA
and Jeff McCrea, formally
with RPSG, moved to DKY
and will continue to ser-
vice the former clients of
RPSG. We are excited
about this acquisition and
what it means for DKY.
With this acquisition DKY

will now be the largest third
party administration firm in the
Hill Country and South Texas
providing retirement plan, health
and welfare plan, and COBRA
administration and consulting
services.

Bryanna McCrea will become
the senior retirement plan ad-
ministrator for the firm bringing
over 14 years of qualified retire-
ment plan experience (both DC
and DB) to the firm. Bryanna
holds a BA degree from the Uni-
versity of New Mexico and is a
Qualified 401(k) Administrator
(QKA) via ASPPA Benefit Coun-

cil. Bryanna is also the Presi-
dent of the South Texas ASPPA
Benefit Council.

Jeff McCrea brings over 5 years
of qualified retirement plan ad-
ministration and consulting to
the firm and is the Treasurer of
the South Texas ASPPA Benefit
Council. Jeff holds a BA from
the University of Missouri — Co-
lumbia.

With the addition of Bryanna and
Jeff to the DKY staff there are a
total of 15 employees working at
DKY, including David Young.
Combined experience is over
100 years.
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This publication is de-
signed to provide accurate
and authoritative informa-
tion in regard to the subject
matter covered. It is pro-
vided with the understand-
ing that the publisher is not
engaged in rendering legal,
accounting, or other profes-
sional services. If legal
advice or other expert assis-
tance is required, the ser-
vices of a competent profes-
sional person should be
sought.
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COBRA AND THE ARRA UPDATE

I; you have not heard yet,

The American Recovery and

Reinvestment Act of 2009
(ARRA) provides for a 65%
reduction in COBRA premi-
ums for certain assistance

eligible individuals for up to 9

months. An assistance eligi-
ble individual is a COBRA
"qualified beneficiary" who
meets all of the following
requirements:

- Is eligible for COBRA con-
tinuation coverage at any
time during the period be-
ginning September 1, 2008
and ending December 31,
2009;

- Elects COBRA coverage

(when first offered or during
the additional election pe-
riod), and

Employers will not need
to report temporary pre-
mium assistance to eligi-
ble individuals on an in-
- Has a qualifying event for ~ formation return or Form
COBRA coverage that is the W-2, according to an IRS
employee's involuntary ter-  spokesperson on April
mination during the period 24. Recent news reports
beginning September 1, had indicated that the
2008 and ending December  Service would not require
31, 2009. information reporting. The
IRS intends to update
Those who are eligible for frequently asked ques-
other group health coverage tions (FAQs) on its web-
(such as a spouse's plan) or site to reflect this treat-
Medicare are not eligible for ment, the spokesperson
the premium reduction. added.
There is no premium reduc-
tion for periods of coverage
that began prior to February  (see “COBRA ARRA... on page 3)
17, 2009.
(See “COBRA.....” on page 3

RETIREMENT PLAN PARTIAL TERMINATIONS RULES

During this period of eco-
nomic turmoil, we have
been noticing an abun-
dance of loans and hard-

given that a partial plan
termination is costly and
administratively burden-
some and may lead to

of the termination or partial
termination must become
fully vested. Class action
litigation over alleged "partial

— ship distributions. Atthe — class action litigation and — terminations" frequently oc- |

same time many employ-
ers are experiencing em-
ployee turnover rates that
far exceed historic levels.
Although often overlooked
and misunderstood, sub-
stantial reductions in an
employer's workforce can
result in the partial termi-
nation of the employer's
retirement plan(s). For the
reasons described below,
this is something to be
avoided where possible,

curs when unvested termi-
. . nated participants seek to
The Magic Number is enforce these retirement
20% plan rights under ERISA.

Section 411(d) of the In- Ajthough the Code and IRS
't'ernal 'I'?even_ue Code (the  rggulations have not defined
Code") provides that, a precise standard for deter-
when a qualified em- yining when a partial termi-
ployee benefit plan termi-  nation occurs, the IRS's
nates or partially termi- most recent guidance, in
nates, the rights of all Revenue Ruling 2007-43,

"affected employees” to has generally followed the
benefits accrued under

the plan through the date

plan disqualification.

(See “Partial Terms...”” on page 2)
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PART][AL TERMS CONTINUED FROM PAGE |

analysis of the Seventh Circuit in
Matz v. Household Int'l Tax Reduc-
tion Inv. Plan. In Household, a se-
ries of reorganizations from August
1994 through June 1996 caused
more than 20% of the participants
to cease participation in House-
hold's defined-contribution plan.
Under the plan's design, Household
matched employee contributions to
individual accounts, and the match-
ing contributions were subject to a
vesting schedule. Class action liti-
gation followed.

The Seventh Circuit in Household
and the IRS in Revenue Ruling
2007-43 both adopt a presumption
that a partial termination occurs
where at least 20% of participating
employees have an employer-
initiated severance from employ-
ment over the applicable period.
The Seventh Circuit stated that a
turnover rate between 10% and
20% was presumptively not a par-
tial termination, and turnover rates
below 10% were conclusively not
partial plan terminations. A turnover
rate above 40% "should be conclu-
sively presumed to be a partial ter-
mination," according to Household.
The Seventh Circuit also recog-
nized that multiple reductions in

TRENDS

force could be aggregated over a
period of years if the employment
losses resulted from the same corpo-
rate event or related corporate
events.

Calculating the Turnover Rate

The turnover rate is usually calcu-
lated by dividing the number of par-
ticipants who have had an employer-
initiated severance by the sum of (i)
all participants at the beginning of
the applicable period, and (ii) those
participants who have been added to
the plan throughout the applicable
period. Both vested and non-vested
participants are included in the nu-
merator and the denominator, but
inactive participants are not included
in the denominator. Employers have
the burden of proving that termina-
tion was voluntary, rather than em-
ployer-initiated.

Under Revenue Ruling 2007-43, the
IRS does not require that the follow-
ing participants be included in the
numerator:

Participants who become immedi-
ately covered by a successor plan in
the same controlled group.

Participants whose termination is
due to death, disability, normal retire-
ment, cause or voluntary acceptance
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of an early retirement program.

It should also be noted the position
the IRS has taken in Revenue Ruling
2007-43 concerning severances due
to economic downturns are to be
characterized as employer-initiated.
The IRS position requires that plan
sponsors NOT feel they can escape
a partial termination due to economic
downturns such as we are experienc-
ing today.

Under the same Revenue Ruling, the
IRS does make clear that voluntary
terminations may be excluded from
the equation. However, as noted
above, the burden of proof regarding
the voluntary nature of the separation
is on the employer. Again, clear and
unambiguous records showing
whether terminations are voluntary or
employer-initiated are vital in cases
where partial terminations might
arise. Also, the IRS has clarified that
the employer's normal level of em-
ployee turnover is another fact that
could be used to rebut the 20% pre-
sumption. To the extent that it is
commonplace for an employer to
have annual turnover that exceeds
20%, the employer may be able to
demonstrate that this is not the type
of situation that the partial termina-
tion rules are meant to protect.

401(K) SAFE HARBOR RETIREMENT PLANS 3% SUSPENSION RULES

With the economic downturn
some employers face cash flow
restraints for employee benefit
plans. One is the 401(k) safe
harbor contributions. There is
possible relief for certain spon-
sors who will be unable to make
3 percent nonelective contribu-
tions for the entire year due to
economic conditions.

Based on some public com-
ments that have been made by
Treasury officials, there is opti-
mism that relief will be forthcom-
ing. However, based on the

regulatory constraints that apply
to issues of this nature, it is
likely that any relief would be
prospective in nature. Therefore,
there are two options available
to employers who are in this
situation:

1) Follow the current
regulations, which would require
termination of the plan in order
to eliminate the 3% nonelective
contribution. Under this ap-
proach, the employer would not
be able to establish another de-
fined contribution plan until at

least 12 months after the assets
of the plan have been distributed
2) Wait for relief from the
Treasury. We recognize the risk
of this approach is that the 3%
contribution will continue to ac-
crue.

We realize this is an important
and extremely time sensitive is-
sue and will stay informed of fur-
ther developments. If you
should have a safe harbor plan,
whether DKY administers it or
not, you are always welcome to
call for answers.
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NEW I-9 FORM REQUIRED EFFECTIVE APRIL 3, 2009

The u.s. Citizenship and Immigra-
tion Services (USCIS) amended the
regulations governing the use of
Form 1-9 - Employment Eligibility
Verification - at the end of last year.
The new regulations had an original
compliance date of beginning Febru-
ary 2, 2009. However, USCIS de-
layed the implementation of the new
regulations until April 3, 2009. These
regulations apply to employees hired
on or after the implementation date
and for employees who require re-
verification on or after the implemen-
tation date.

Numerous changes and updates
were made to the existing I-9 form.
Some of the most noteworthy
changes include:

Expired documents are no longer
acceptable for Form I-9 purposes.
Employers may no longer accept ex-
pired U.S. passports or List B docu-
ments as proof of identity and/or em-

ployment authorization.

The Section 1 status boxes now in-
clude separate selections for U.S. na-
tionals and U.S. citizens. Prior to this

update, Form I-9 grouped U.S. nation-

als and U.S. citizens into one cate-
gory. The new form now separates

these individuals into separate catego-

ries. U.S. nationals are individuals
born in American Samoa, certain for-
mer citizens of former Trust Territory

of the Pacific Islands, and certain chil-

dren of U.S. nationals born abroad.

Certain List A identity and authoriza-
tion documentations have been elimi-
nated. Forms 1-688 (Temporary Resi-
dent Card), I-688A (Employment Au-
thorization Card) and I-688B
(Employment Authorization Card)
have been eliminated from List A.
These Forms are older employment
authorization documents and are no
longer issued.

Valid passports for certain individuals

<.« COBRA and the ARRA FROM PAGE |

Subsidy. The ARRA allows eligible
individuals to pay 35 percent of the
cost of COBRA continuation cover-
age and be treated as paying the
full premium. Employers (and in
some cases insurers and other enti-
ties) pay the remaining 65 percent
of the premium. The subsidy is gen-
erally available for nine months.

Payroll tax credit. Employers re-
cover their share of the premium
through a credit against payroll
taxes. The IRS has instructed em-
ployers to use Form 941, Em-
ployer's Quarterly Federal Tax Re-
turn, which is the only means to
claim a credit and be reimbursed for
the COBRA subsidy.

Documentation. Although there is
no information reporting require-
ment, entities that claim the credit
must maintain records of the pay-

ments and supporting documenta-
tion. This information should de-
scribe, among other things, the cov-
ered individual's involuntary termi-
nation, eligibility for the COBRA
subsidy and the dates and amounts
of the individual's 35-percent pay-
ments. Insured plans should main-
tain proof of the premium amount
and proof of coverage to eligible
individuals.

Appeals. If an individual is denied
COBRA premium assistance, he or
she can appeal to the U.S. Depart-
ment of Labor (DOL). The 2009
Recovery Act requires the DOL to
make a determination within 15
days.

The DOL will process appeals re-
lated to private-sector employer
plans subject to ERISA's COBRA

have been added to the List A evi-
dence of identity and employment
authorization. The final regulations
add valid passports for citizens of
the Federated States of Micronesia
(FSM) and the Republic of the Mar-
shall Islands (RMI), as well as Form
1-94 and Form |-94A nonimmigrant
admission under the Compact of
Free Association between the U.S.
and the FSM or RMI to the List A
documents to prove identity and
employment authorization. Foreign
passports containing certain ma-
chine-readable immigrant visas
have been added to the List A evi-
dence of identity and employment
authorization. A temporary [-551
printed notation on a machine-
readable immigrant visa in addition
to the foreign passport with a tem-
porary 1-551 stamp has been added
to the List of Acceptable Docu-
ments on List A. The revised I-9
form can be found at:
www.uscis.gov/files/form/i-9.pdf.

provisions. The U.S. Department of
Health and Human Services will
handle appeals for federal, state
and local governmental employees,
as well as appeals related to group
health insurance coverage provided
under state continuation coverage
laws.

DKY provides COBRA administra-
tion services to several fee based
clients, and has been walking our
clients through the maze of this new
law.. There have been numerous
issues raised by specific circum-
stances that are not always ad-
dressed in the federal publications.
Through our various sources of in-
formation we are able to continue
providing administration service and
guidance to DKY COBRA clients.
Call our office and ask for CynDe
Young if you have any COBRA
questions.




<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /None

  /Binding /Left

  /CalGrayProfile (Dot Gain 20%)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Error

  /CompatibilityLevel 1.4

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.0000

  /ColorConversionStrategy /CMYK

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions true

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo true

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments true

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Preserve

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 300

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 300

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImageFilter /DCTEncode

  /AutoFilterColorImages true

  /ColorImageAutoFilterStrategy /JPEG

  /ColorACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /ColorImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000ColorACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000ColorImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasGrayImages false

  /CropGrayImages true

  /GrayImageMinResolution 300

  /GrayImageMinResolutionPolicy /OK

  /DownsampleGrayImages true

  /GrayImageDownsampleType /Bicubic

  /GrayImageResolution 300

  /GrayImageDepth -1

  /GrayImageMinDownsampleDepth 2

  /GrayImageDownsampleThreshold 1.50000

  /EncodeGrayImages true

  /GrayImageFilter /DCTEncode

  /AutoFilterGrayImages true

  /GrayImageAutoFilterStrategy /JPEG

  /GrayACSImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /GrayImageDict <<

    /QFactor 0.15

    /HSamples [1 1 1 1] /VSamples [1 1 1 1]

  >>

  /JPEG2000GrayACSImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /JPEG2000GrayImageDict <<

    /TileWidth 256

    /TileHeight 256

    /Quality 30

  >>

  /AntiAliasMonoImages false

  /CropMonoImages true

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /DownsampleMonoImages true

  /MonoImageDownsampleType /Bicubic

  /MonoImageResolution 1200

  /MonoImageDepth -1

  /MonoImageDownsampleThreshold 1.50000

  /EncodeMonoImages true

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageDict <<

    /K -1

  >>

  /AllowPSXObjects false

  /CheckCompliance [

    /None

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXTrimBoxToMediaBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXSetBleedBoxToMediaBox true

  /PDFXBleedBoxToTrimBoxOffset [

    0.00000

    0.00000

    0.00000

    0.00000

  ]

  /PDFXOutputIntentProfile ()

  /PDFXOutputConditionIdentifier ()

  /PDFXOutputCondition ()

  /PDFXRegistryName ()

  /PDFXTrapped /False



  /CreateJDFFile false

  /Description <<



    /BGR <>

    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>

    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>

    /CZE <>

    /DAN <>

    /DEU <>

    /ESP <>

    /ETI <>

    /FRA <>

    /GRE <>



    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)

    /HUN <>

    /ITA <>

    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>

    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>

    /LTH <>

    /LVI <>

    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)

    /NOR <>

    /POL <>

    /PTB <>

    /RUM <>

    /RUS <>

    /SKY <>

    /SLV <>

    /SUO <>

    /SVE <>

    /TUR <>

    /UKR <>

    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)

  >>

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /ConvertColors /ConvertToCMYK

      /DestinationProfileName ()

      /DestinationProfileSelector /DocumentCMYK

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements false

      /GenerateStructure false

      /IncludeBookmarks false

      /IncludeHyperlinks false

      /IncludeInteractive false

      /IncludeLayers false

      /IncludeProfiles false

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /DocumentCMYK

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /UseDocumentProfile

      /UseDocumentBleed false

    >>

  ]

>> setdistillerparams

<<

  /HWResolution [2400 2400]

  /PageSize [612.000 792.000]

>> setpagedevice



