
 

 

DKY, LLC is now the largest TPA in the 
Hill Country and South Texas 

After the acquisition of Padgett Stratemann & Co. Retirement Plans Ser-

vices Group in March 2009, DKY has grown to be the largest retirement 
plan and  benefits TPA in the Hill Country and South Texas.  Let us show 

you what we can do for your business or organization. 

 Do you have an administration need or questions about your: 

 Pension or Retirement Plan 

COBRA Compliance and Administration 

Section 125/Cafeteria Plan 

Workers’ Compensation/ERISA Plan 

FMLA Compliance 

ADA Compliance 

FLSA Compliance 

Job Descriptions 

Employee Handbook 

Policy & Procedures...? 

11118 Wurzbach Road 

Suite 300 

San Antonio, Texas 78230 

D A V I D  K .  Y OU N G  CO N S U L T I N G  
L L C  

Phone: 210-558-0999 

Fax: 210-641-7771 

Email: david@dkyoung.com 

IRS Guidance for 457(f) Plans Likely 

After a lengthy period of si-
lence, it appears that the IRS 
is getting ready to issue the 
long anticipated regulations 
governing Internal Revenue 
Code (Code) Section 457(f) 
plans. 

As a reminder, 457(f) plans are 
nonqualified deferred compen-
sation plans that may be spon-
sored by tax-exempt and gov-
ernmental entities and provide 
for greater tax deferral oppor-
tunities than are available un-
der 457(b) plans. Cheryl 
Press, Senior Counsel in the 
IRS Office of Chief Counsel 
confirmed on April 11th that 
the regulations are in the 
“clearance” process at the IRS 
and Treasury Department and 
could be published as early as 

September 2011.  Recent com-
ments by Ms. Press also verify 
practitioners’ expectations that the 
regulations will be a significant 
piece of guidance that will preclude 
a number of plan features and 
practices that have historically 
been used widely by 457(f) plan 
sponsors. 

The IRS previously described, in 
Notice 2007-62, several of the ex-
pected provisions, which are de-
signed to synchronize 457(f) re-
quirements with those of Code 
Section 409A.  Ms. Press’ recent 
comments indicate that the IRS’ 
position on the issues addressed in 
Notice 2007-62 will likely remain 
unchanged; plan sponsors should 
therefore continue to expect that 
these provisions will be included in 
the regulations. She has also ac-

knowledged that the IRS recognizes 
a significant degree of regulatory 
“confusion” on the part of 457(f) plan 
sponsors, which may (hopefully) in-
dicate that the regulations will in-
clude some manner of 
“grandfathering” or transitional relief 
for existing 457(f) accounts. The 
regulations may well be published in 
proposed format, with a comment 
period before they are finalized.  Ad-
ditional issues to be addressed in 
the regulations, which have only re-
cently been identified:  Unused, ac-
crued vacation and sick leave pay 
cannot be transferred to a 457(f) 
plan. Such amounts may be cashed 
out, or in some cases, contributed to 
a 401(k) or 403(b) plan; and the pre-
sent value of a participant’s 457(f) 
account balances may be deter-
mined on an annual, as opposed to 
daily, basis. 

 

This publication is de-

signed to provide accurate 

and authoritative informa-

tion in regard to the subject 

matter covered.  It is pro-

vided with the understand-

ing that the publisher is not 

engaged in rendering legal, 

accounting, or other profes-

sional services.  If legal 

advice or other expert assis-

tance is required, the ser-

vices  of a competent profes-

sional person should be 

sought. 
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Inside this issue: 

The IRS has issued guid-

ance (Notice 2011-28) 
regarding new Form W-2 
requirements under health 
care reform that require 
employers to report the 
cost of coverage under an 
employer-sponsored 
group health plan. High-
lights of the guidance are 
as follows: 
 
Effective Date and Pur-
pose 
• The guidance generally 
applies beginning with 
2012 Forms W-2 that em-
ployers must provide to 
employees in January 
2013. Forms W-2 pro-
vided to employees termi-

nating during 2012 and 
requesting a Form W-2 
prior to the end of the cal-
endar year need not com-
ply with the new require-
ments. This exception 
also applies to future 
years, until further IRS 
guidance is issued. 
• Employer-provided 
health coverage will re-
main non-taxable to em-
ployees (except for spe-
cial situations, such as 
domestic partner or other 
non-dependent imputed 
income). 
• The purpose of the new 
W-2 information is to pro-
vide employees informa-
tion on the cost of their 
health care coverage. 

• There are exceptions 
for certain tribal gov-
ernments, churches 
and small employers 
(required to file fewer 
than 250 Forms W-2). 
Multiemployer plans 
are exempt from the 
reporting requirement 
until further guidance. 
 
Health Plan Defined 
• Employers can ex-
clude the value of 
health reimbursement 
accounts and separate 
dental and vision plans 
when they report for 
2012 – and future 
years – until the IRS 
issues further guid-
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IRS Releases Guidance on new Form w-2 under 
health care reform 

Free-Choice Vouchers Repealed 

The recent appropria-

tions act signed by 
Obama on April 15th, 
repeals the section of the 
Affordable Care Act cre-
ating free-choice vouch-
ers. As a result of the 
repeal, employers that 
sponsor group health 
plans will no longer have 
to offer vouchers begin-
ning in 2014 to certain 
employees who purchase 
coverage on their own 
through the state health 

insurance exchanges 
and who meet certain 
criteria with respect to 
income level and 
amount of employee 
contributions to health 
coverage. The appro-
priations act does not 
repeal the employer re-
sponsibility penalty, 
which applies to em-
ployers with 50 or more 
full-time employees. 
That penalty, generally 
known as the free-rider 

penalty, will be imposed 
starting in 2014 if just 
one of the employer's 
full-time employees 
buys coverage through 
a state health insurance 
exchange and receives 
a federal tax credit sub-
sidy to buy that cover-
age.  

Free-choice vouchers 
would have equaled the 
employer cost for the 
employee’s health care 
coverage. 



A new Employee Plans Com-

pliance Unit of the Internal 
Revenue Service project fo-
cuses on how higher education 
organizations apply the univer-
sal availability rule to their 
403(b) plans. Under this rule, if a 
403(b) plan permits any em-
ployee to make salary deferrals 
to the plan, then it must offer the 
same opportunity to all employ-
ees (with limited optional exclu-
sions). Higher education organi-
zations include: 

• academies, 

• universities, 

• colleges, 

• seminaries, 

• institutes of technology, and 

• other college level organiza-
tions (e.g. vocational and trade 
schools) that award academic 
degrees or professional certifica-
tions. 

The EPCU began sending com-
pliance check letters in April to a 
national sample of over 300 
higher education organizations. 
These letters contain the follow-
ing attachments: 

• Instructions; 

• Form 886-A, Explanation of 
Items - a compliance check con-
taining 21 questions to help de-
termine if employees have an 
effective opportunity to make 
salary deferrals; 

• Glossary - commonly used 
terms; and 

• 403(b) Informational Attach-
ment #1 - a brief description of 
the 403(b) written program re-

quirement and an example of the 
order in which excess salary de-
ferral contributions are applied to 
a plan that permits both age 50 
and 15-year catch-up contribu-
tions.  An organization’s failure to 
respond to the contact letter by 
providing the requested informa-
tion could result in further action 
or examination of the plan. 

Organizations that appear to 
comply with the universal avail-
ability rule will receive a closing 
letter. EPCU will follow up with 
organizations that appear non-
compliant to help them analyze 
the problem and make necessary 
correction. 

Organizations can self-correct 
their plan errors. Correction for a 
universal availability failure gen-
erally includes giving each ex-
cluded eligible employee the op-
portunity to participate. The or-
ganization must also make em-
ployer contributions to restore 
improperly excluded eligible em-
ployees’ lost opportunity to make 
salary deferrals. An organiza-
tion’s failure to correct the error 
could result in the loss of favor-
able tax benefits for the plan and 
the employees.  The IRS will re-
port the finding from this project; 
describing responses and identi-
fying areas where they can pro-
vide additional 403(b) guidance, 
education and outreach by: pro-
viding information to help focus 
enforcement efforts to address 
and avoid non-compliance in 
403(b) plans sponsored by higher 
education organizations, and 
educating and encouraging vol-
untary compliance by giving or-
ganizations the chance to identify 
and self correct problems with 
their plans. 

Fee Disclosure 
Deadline extended 
by the EBSA 
The U.S. Department of Labor’s 
Employee Benefits Security Ad-
ministration published in the June 
1st Federal Register a notice pro-
posing to extend and align the 
applicability dates for its retire-
ment plan fee disclosure rules. 

The new requirements were 
scheduled to apply to plan con-
tracts or arrangements for ser-
vices in existence on or after July 
16, 2011, but the department pre-
viously announced its intention to 
extend the deadline to January 1, 
2012.  The new proposal, when 
finalized, would make the exten-
sion official.  

EBSA said it has received many 
requests that the effective date be 
extended. A significant number of 
parties have argued that more 
time is essential to update sys-
tems and procedures for informa-
tion collection and disclosure. 
Pointing out that the DOL has not 
yet published a final rule, parties 
have explained that, if the Depart-
ment modifies the current interim 
final rule, service providers will 
need additional time to make fur-
ther changes. Based on these 
concerns, the Department be-
lieves that an extension of the 
rule's effective date would lead to 
fuller and timelier compliance by 
plans and service providers, and 
thus would be in the interests of 
participants and beneficiaries.  

In addition, an extension will en-
able the DOL to align the effective 
date for this regulation with the 
applicability date of the partici-
pant-level disclosure regulation.  
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IRS sending out letters for different plan options, but must 
use the same method for all em-
ployees covered by a particular 
plan option. 
• If the reportable cost changes 
during a calendar year, the report-
able cost must reflect the increase 
or decrease for the periods to 
which the increase or decrease 
applies. If the change in coverage 
occurs during a period (for exam-
ple, in the middle of a month where 
costs are determined on a monthly 
basis), the employer may use any 
reasonable method to determine 
the reportable cost for the period, 
such as using the reportable cost 
at the beginning or the end of the 
period, or averaging or prorating 
the reportable costs. The only re-
quirement is that the same method 
must be used for all employees 
with coverage under the plan. 
• The cost of health care will be 
reported in box 12 of Form W-2 
using code DD. 
• The total of the aggregate report-
able costs attributable to employ-
ees does NOT need to be reported 
on Form W-3, Transmittal of Wage 
and Tax Statements. 
 
Recipients  
• The employer will NOT be re-
quired to report health care cover-
age value to retirees or other for-
mer employees to whom the em-
ployer does not normally issue a 
Form W-2. 
• The employer will NOT be re-
quired to report health care cover-
age value to surviving dependents. 
• For employees who terminate 
employment during the plan year 
and do not get a Form W-2 until 
the end of the calendar year, the 
employer can apply any reason-
able method of reporting the cost 
of coverage, so long as it is used 
consistently for all employees in 
that situation.  

David K. Young be-
comes a Full Board 
member and the 
only independent 
third party admini-
stration firm on 
the SPARK  Institute 
Board (Society of 
Professional Asset-
Managers and re-
cord keepers) 
 
In April, David K. Young joined 
the SPARK Board as a full vot-
ing member. The SPARK Insti-
tute helps to shape national re-
tirement policy by providing re-
search, education, testimony 
and comments on pending legis-
lative and regulatory issues to 
members of Congress and rele-
vant government agency offi-
cials. Membership is comprised 
of senior executives and expert 
practitioners from the banking, 
insurance, mutual fund, invest-
ment advisor, third party admini-
stration and benefit consulting 
industries. Collectively, SPARK 
members serve over 95% of the 
more than 82 million U.S. de-
fined contribution participants.  
 
As a board member, Young will 
play a key role in the organiza-
tion through voting on critical 
decisions about its priorities and 
positions, as well as gaining op-
portunities to participate in meet-
ings with regulators, legislators, 
and other industry trade groups. 
To date, Young will be the only 
independent TPA serving on the 
board.  
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ance. 
• Also excluded are health flexible 
spending accounts and HSAs. 
However, any employer contribu-
tions (not salary reduction) made 
to the health flexible spending ac-
count would be included. 
 
Reported Amount on the W2 
• The amount reported on Form W
-2 must include both the employer 
and employee paid portions of 
health care coverage, whether pre
-tax, after-tax or taxable. 
• The reportable cost includes any 
portion of the cost of coverage 
that is includible in an employee’s 
income (for example, domestic 
partner coverage or taxable ex-
ecutive benefits coverage). 
• The reportable cost for self-
funded plans is generally calcu-
lated using the COBRA premium 
method (that is, the value of cov-
erage equals the COBRA pre-
mium applicable to that coverage 
for that period). Also, in any case 
when the employer subsidizes the 
value of COBRA, the employer 
does not need to use the subsi-
dized COBRA premium, but can 
make a reasonable good faith es-
timate of the COBRA applicable 
premium that would apply absent 
the subsidy. 
• The notice did not include any 
new guidance regarding how to 
calculate COBRA premiums. 
• Insured plan cost can be re-
ported as equal to the premium 
charged by the insurer for that 
employee’s coverage (single, 
family, etc., as applicable). 
• The reportable cost for an em-
ployee receiving coverage under 
the plan is the sum of the report-
able costs for each period, such 
as a month, during the year, as 
determined under the method 
used by the employer. The em-
ployer can use different methods 


